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On October 13 2004 the Den Bosch District Court set aside a software supplier's exclusion of liability 
for financial losses in a case involving malfunctioning software. 
 
Facts 
Effi concluded a dealer contract with Exact. On the basis of that contract, Effi could supply and install 
Exact software. The contract contained a two-step exemption clause, which provided that Exact was 
not liable for any financial losses (exclusion clause). However, where Exact was not permitted to 
invoke this exclusion, its liability was limited to 50% of the amounts invoiced and to be invoiced 
pursuant to the contract (limitation clause). 
 
Inducom instructed Effi to supply and install Exact software. No general terms and conditions were 
applicable to this contract. Inducom also entered into a licence agreement with Exact. Inducom later 
alleged that the software had malfunctioned. Inducom thus refused to pay outstanding invoices and 
rescinded the contract out of court. 
 
Effi sued Inducom, requesting payment of its outstanding invoices. Inducom filed a counterclaim, 
asking the court to declare that the contract had been rescinded in a correct manner and to award 
damages for the hours which Inducom's employees had needlessly spent on the software. In turn, Effi 
initiated indemnification proceedings against Exact, seeking a judgment requiring Exact to indemnify 
Effi for the amount (if any) it would be ordered to pay to Inducom. 
 
Decision 
In the main proceedings (between Inducom and Effi), the court appointed an IT expert to determine 
whether the Exact software had malfunctioned. The expert concluded that the software had 
malfunctioned and the court agreed with the expert's findings. On the basis of these findings, the court 
ruled that Effi was in breach of its supply and installation contract with Inducom, declared that 
Inducom had rescinded the contract with Effi in a correct manner and awarded damages to Inducom. 
The court rejected Effi's claim for payment of outstanding invoices. 
 
In the indemnification proceedings (between Effi and Exact), the court ruled that Exact was in breach 
of its dealer contract with Effi because it had supplied malfunctioning software. The court also found 
that Exact could not invoke its exclusion of liability clause (for financial losses) because it would be 
unacceptable under the principles of reasonableness and fairness. The court's ruling was based, among 
other things, on the fact that in the dealer contract, Exact guaranteed that the software functioned in 
accordance with the specifications set out in its brochures, and that the software contained a technical 
defect. However, the court allowed Exact to invoke its limitation of liability clause (liability up to 50% 
of the amounts invoiced and to be invoiced pursuant to the contract). Subsequently, the court ordered 
Exact to indemnify Effi for the total amount that Effi was required to pay to Inducom pursuant to the 
judgment in the main proceedings. The court also held that the damages awarded did not exceed the 
amount for which Exact could be held liable under the limitation of liability clause. 
 
Comment 
Arguably, the court's arguments do not justify setting aside Exact's exclusion of liability. 
 
First of all, a guarantee is a promise to achieve a particular result which, when breached, should in 
principle prevent the guarantor from invoking force majeure. Although some legal authors think 
otherwise, it follows from Supreme Court decisions1 that guarantees do not set aside exemption 
clauses automatically. On the contrary, guarantees are usually given with respect to the guarantor's 
essential obligations. Pursuant to a decision by the Den Bosch Court of Appeal,2 a breach of an 
essential obligation does not constitute valid grounds for setting aside an exemption clause. Therefore, 
the mere fact that a guarantee is breached cannot constitute grounds for setting aside an exemption 
clause, let alone result in such clause being set aside automatically. If the parties want a breach of a 
guarantee to result in an exemption clause being set aside, they should explicitly state so in their 
contract in order to avoid legal battles. 
 
Second, the fact that the Exact software contained a technical defect was irrelevant. Two courts have 
held that defects in software cannot be avoided. Software, by its very nature, will almost always 
contain a number of programming and design errors.3 What is relevant is the extent to which Exact 
was to blame for the defects. However, the court did not address this issue. 
 
Surprisingly, the court set aside Exact's exclusion of liability, but not its limitation of liability. Based 
on a Supreme Court decision,4 most legal authors believe that the likelihood of an exemption clause 
being set aside decreases proportionally with the difference between the amount of damage (or 
possible damage) and the maximum amount that can be recovered if the clause is not set aside. 
However, in the case at hand the court failed to consider this view expressly. The basis on which the 
court decided to uphold Exact's limitation of liability is thus unclear. 
 
Therefore, the court's arguments are insufficient to set aside Exact's exclusion of liability. Exact 
lodged an appeal against the decision. Depending on the outcome of the appeal, suppliers concluding 
contracts under Dutch law may need to consider complementing exclusion of liability clauses with 
clauses limiting only their liability. 
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